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KEYNOTE OPENING

Laila Medina 
Advocate General, Court of Justice of the European Union, Luxembourg

Bronner Case – Insights, Applicability Criteria,  
and Evolving Implications for Dominant Undertakings

• The Bronner test is fact-specific, and a superficially similar situation
does not automatically trigger its application.

• Recent case law questions the treatment of infrastructure developed 
by a dominant undertaking to enable its use by third parties,
particularly in the digital platform context.

• EU law requires balancing protection of property and business
rights with undistorted competition and long-term innovation
benefits.

• Applicability conditions are crucial for authorities to correctly assess
conduct and safeguard the defense rights of dominant undertakings.

• Four main criteria determine applicability—type of conduct and
potential abuse, ownership and control of the infrastructure, purpose 
of the infrastructure, and the firm’s financial interest

• Objective characterization covers ownership, possibly concessions, 
and control of the infrastructure, recognizing that a firm’s autonomy
may be constrained by regulatory frameworks or possibly contrac-
tual obligations such as privatisation or concession.

• Subjective characterization examines whether the infrastructure is
meant to provide access to third parties rather than being used
exclusively in-house, which influences whether a Bronner-type
refusal to supply is applicable.

• Authorities must select the appropriate test, with courts reviewing
its proper application and requiring clear reasoning to ensure
predictability.

• Additional factors—such as indispensability, potential competition,
and upcoming legislative changes—affect both the test’s applica-
bility and enforcement.

Jeanne Cordier a rédigé cette synthèse pour Concurrences. Les points de vue et opinions ici exprimés ne représentent pas ceux des institutions ou des clients des intervenants.
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PANEL DISCUSSION
Aymeric de MONCUIT (Partner, Mayer Brown, Brussels) moderated the discussion.

Giuseppe Conte
Member Competition Team, Legal Service, Brussels

Open Platforms, Interoperability, and Access Rights 
– Key Insights from Case Law

• The notion of infrastructure or platforms should be broadly defined,
encompassing any system developed by an undertaking to provide
services or products.

• Access and interoperability are essential, ensuring systems permit
third-party use to support business activities.

• The Bronner test generally applies to infrastructure developed with
a dominant firm’s own investment, although state-funded infras-
tructure may still warrant access rights.

• Digital platforms require a dynamic perspective on potential
competition, including services that may be provided in the future,
not just current offerings.

• Current case law emphasizes exclusionary abuses, as the arbitrary
exclusion of potential trading partners can raise competition
concerns, while open platforms promote network effects and
interoperability, in contrast to closed platforms that may limit access 
and pose unique competition challenges.

• Authorities and courts must evaluate each case on its own merits,
taking into account platform design, business logic, network effects, 
and potential future developments, while platforms designed as
open from the start cannot justify excluding third parties solely on
the basis of investment.

• Ongoing cases (e.g., Android interoperability, Apple vs. Android)
highlight challenges in balancing openness, control, and third-party
access, especially for platforms offered for free.
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Objective Justifications and Limitations on Access 
Requests

• Dominant firms may restrict access using reasonable and objective
criteria, and capacity limitations are relevant—if demand exceeds,
the number of users or applicants may be taken into account.

• In the Google Shopping case, the General Court acknowledged
that commercial justifications, such as the size of the user base,
may be relevant, although the Court of Justice did not explicitly
endorse this view.

• Preliminary rulings focus on questions from national courts, which
may explain why some justifications are not addressed.

• Platforms with clear business models, such as luxury marketplaces,
may exclude access seekers that do not fit their model.

• These objective justifications are recognized in theory but are not
yet fully reflected in case law.

Cyril Hariton 
Vice President, Analysis Group, Brussels

Digital Infrastructure, Investment Incentives, 
and Access – Economic Insights

• Overall, the Google Android Auto judgment facilitates requests to
access an “open” infrastructure by suppliers who would benefit
from accessing it (e.g., to reach additional customers or provide
improved services) even if such access is not essential for the
suppliers to be able to compete.

• Such a difference in access regime between “closed” and “open”
infrastructures may not be without consequences on the incentives
of infrastructure providers to invest. Incentivizing firms to develop
closed infrastructures to avoid scrutiny is not the only risk to be
mindful of. Contrary to traditional infrastructures, which typically
rely on large one-time investments, digital platforms need continual
updates and more frequent investments. Suppliers of existing
“open” platforms may be less inclined to continue investing in them
under the Google Android Auto judgement.

• The logic of the judgment relies on incentives of infrastructure
providers at their (initial) development stage. The assessment of
these access requests should therefore consider whether they are
in line with the core principles of the infrastructure business model,
keeping in mind that such business models for different tranches
of investments might differ over time.

• Interestingly, this judgment could also be used by platforms to
request access to inputs they deem important for the development
of their technology.  For example, to train AI models, a platform
could request access to a large publisher’s content library if that
publisher is dominant on the provision of its content. Such access
requests are likely to fall under the test developed in Google Android 
(Auto) if the publisher’s library is not purely developed for its own
needs, e.g., if the publisher licenses its access to third parties.

• A natural consequence of the judgment is a likely increase in access 
requests that dominant platforms might feel obligated to agree to.
In that context, we may see disputes moving from being related
to access to the price of this access, as the judgment allows
dominant platforms to require monetary compensation for imple-
menting access solutions.
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Tero Louko
Senior EMEA Competition Counsel, Google, Stockholm 

Open Platforms, Strategic Resource Allocation,  
and Access Rights – Insights from Android Auto 
and Case Law

• The definition of infrastructure is broad, encompassing both digital
and physical systems, and the Bronner criteria guide access: if the
criteria are met, access is not required, but if they are not, access
may be necessary.

• Whether platforms are developed for a dominant company’s own
use or for broader purposes affects the applicability of refusal-to-
access rules, as illustrated by the Austrian newspaper distribution
network, where infrastructure serving multiple newspapers did not
automatically trigger the Bronner test.

• Android Auto highlights practical challenges, as app templates are
designed to maximize safety and utility rather than accommodate
minor or niche use cases, and open platforms remain limited, with
app categories prioritized according to resources, user impact,
and operational feasibility.

• Dominant companies retain strategic control over investments
and feature development, with potential competition assessed
dynamically, and even open platforms require practical prioriti-
zation to balance openness, safety, network effects, and long-term
innovation.

Investment, Risk, and Platform Development

• Even dominant companies have the right to manage their own
business and assume investment risks, deciding independently
how to develop a platform and which features to introduce.

• Successful platforms show the benefits of allowing companies to
innovate on their own, making it essential to preserve incentives
for investment and risk-taking.

• Legislative intervention should be limited to specific circumstances
to avoid undermining these incentives.

Laila Medina
Advocate General, Court of Justice of the European Union,  
Luxembourg 

Investment, Access, and Platform Governance

• Investment and ownership are central to a dominant undertaking’s
rights, providing incentives for long-term development.

• Courts evaluate conduct within the relevant timeframe, taking into
account whether the infrastructure was designed exclusively for
self-use or also intended to enable access to third parties.

• Applicability of tests (Bronner, Android, etc.) is fact-specific, taking
into account system integrity, technical constraints, and potential
competition.

• Platform openness evolves over time and must be assessed case
by case, considering historical intent, strategy, and changes in
access policies.

• Authorities choose the appropriate test based on factual circums-
tances and must provide clear justification for enforcement and
judicial review.

• Practical application balances investment incentives, access rights,
technical feasibility, and competitive effects rather than prescribing
rigid outcomes.

Legislative Oversight and Digital Platform 
Responsibilities

• Balancing the interests of digital platforms and society is primarily
the role of legislators, while courts provide case-specific rulings
and cannot substitute for comprehensive legislative frameworks.

• Digital platforms play a central role in public and private functions,
and dominant platforms’ significant influence must be balanced
with responsibilities toward competition and users.

• Current legislation seeks to define gatekeepers and establish
obligations that reflect these responsibilities.

• Traditional competition tests remain relevant but will need adap-
tation to address the realities of the digital economy.

• Courts are expected to apply established principles with flexibility,
adapting to evolving technologies and market developments.


